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JURY SELECTION
I.
INTRODUCTION


In 1813, the United States Supreme Court specifically observed:

It is certainly much to be desired that jurors should enter upon their duties with minds entirely free from every prejudice…they ought to stand perfectly indifferent between the parties…

Mima Queen and Child v. Hepburn, 11 U.S. 290, 297 (1813) (Marshall, C.J.).  Juror selection is not about finding a “good” juror.  The real goal of the process is to find prospective jurors who should not be on the jury because of the personal views that they may have that would make it difficult or impossible for them to render a verdict in your client’s favor.

A.
Federal Rule.  Currently, Fed. R. Civ. P. 47(a) provides:

(a)  Examining Jurors.  The court may permit the parties or their attorneys to examine prospective jurors or may itself do so.  If the court examines the jurors, it must permit the parties or their attorneys to make further inquiry it considers proper, or must itself ask any of their additional questions it considers proper.  

B.
State Rule.  Some states have specific rules, others do not.  When a state has a specific rule, it often parallels the federal rule.  
1.  Tennessee Civil Rule. Tennessee Rule of Civil Procedure 47.01 reads as follows:

47.01. Examination of Jurors.  The Court shall permit the parties or their attorneys to conduct the examination.  At or near the beginning of jury selection, the court shall permit counsel to introduce themselves and make brief, non-argumentative remarks that inform the potential jurors of the general nature of the case.  The court, upon motion of a party or on its own motion, may direct that any portion of the questioning of a prospective juror be conducted out of the presence of the tentatively selected jurors and other prospective jurors.
a. Tennessee rule different than federal rule.  Note that the federal rule states that the “court may permit” examination of the prospective jurors, while the Tennessee rule states that the “court shall permit” examination of prospective jurors.

b. State rule aimed at protecting privacy while encouraging juror candor.  Advisory comments to the state rule note that when courts substantially reduce the audience present when a juror must answer sensitive questions, “jurors should be more candid and feel that their privacy is respected.”
c. Number of Peremptory Challenges.  Either party to a civil action may challenge four jurors without assigning cause.  In cases with more than one plaintiff or defendant, four additional challenges will be allowed for that side.

d. Process for Peremptory Challenges.  After jurors have been passed for cause, each counsel submits, simultaneously and in writing to the trial judge, the name of any juror in the first seated panel that either counsel elects to challenge peremptorily.  If counsel does not wish to make any challenges, he instead must submit a blank piece of paper so that dismissed jurors will not know which side challenged them.  After additional replacement jurors are examined for cause, counsel submits another round of peremptory challenges; again simultaneously and in writing.  This process continues until a full jury is selected and accepted by counsel.

In Tennessee state courts, back striking may be permitted so it is important to check the rules of court and decide whether to strategically hold back challenges until later rounds.
2.   Tennessee Criminal Rule.  Tennessee Rule of Criminal Procedure 24 is similar to the state civil rule.  In relevant part, it provides:

(a)(2)
Initial Actions in Jury Selections by Counsel.  At or near the beginning of jury selection, the court shall permit counsel to introduce themselves and make brief, non-argumentative remarks that inform the potential jurors of the general nature of the case.

(b)(1) 
Questioning Jurors by Court and Counsel.  The court may ask potential jurors appropriate questions regarding their qualifications to serve as jurors in the case.  It shall permit the parties to ask questions for the purpose of discovering bases for challenge for cause and intelligently exercising peremptory challenges.

(b)(2)
Questioning Outside Presence of Other Jurors.  On motion of a party or its own initiative, the court may direct that any portion of the questioning of a prospective juror be conducted out of the presence of the tentatively selected jurors and other prospective jurors. 
a. Number of Peremptory Challenges.  In misdemeanor cases, each side is entitled to three peremptory challenges per defendant.  In felony cases, each side is entitled to eight peremptory challenges per defendant.  For death penalty cases, each defendant can exercise fifteen peremptory challenges, and the state can exercise fifteen peremptory challenges per defendant.
b. Process for Peremptory Challenges.  As in civil cases, the first panel of prospective jurors is seated and examined for cause.  Counsel then submit, simultaneously and in writing to the judge, the name of any juror either counsel elects to challenge.  After replacement jurors are examined for cause, each counsel submits another round of peremptory challenges, and the process continues until a full jury is selected and accepted by counsel.  Be sure to check the rules of court to determine if back striking is permitted.   
C.
Judges have varying individual practices.  Although all of us may agree on the laws and rules stated above, how does an attorney go about insuring his or her client has the case decided on the law and the facts?  This effort is complicated by the different procedural approaches taken by state and federal courts.  There are six U.S. District Court judges in the Western District of Tennessee and no two judges have the same jury selection process.  Some allow jury questionnaires, while others do not.  Some allow thorough questioning by attorney, while others allow very limited lawyer involvement.  Some limit the scope of questioning more than others.  This situation is not limited to the Western District of Tennessee.  Virtually every federal judge has his or her own procedure for the selection of jurors.  Moore’s Federal Practice ¶ 47.10[3][a].  Generally, state court voir dire is more lawyer participation friendly than in federal practice.  
1.
Trial judge has wide discretion.  Universally, the trial court has wide discretion in the jury selection process and will be reversed only upon a showing that the trial court abused its discretion.  Lindsey v. State, 225 S.W.2d 533, 538 (Tenn. 1949); see State v. Kilburn, 782 S.W.2d 199, 203 (Tenn. Crim. App. 1989) (applying principle to state criminal case).  But see United States. v. Anderson, 562 F.2d 394, 397 (6th Cir. 1977) (“The trial judge’s discretion, although broad, is not unlimited”).

2.
Goal of trial attorney is to obtain useful information in selecting jurors.  Given the broad discretion of the trial judge, the goal of the trial attorney is to use varying methods and strategies, as discussed below, to persuade the trial judge in any venue to listen and to allow your suggestions to aid the court in obtaining a fair and impartial jury.

3.
The bench can sometimes have a different perspective.  Your suggestions to the trial judge may be met with resistance.  The reluctance of the trial judge could stem in part from a judicial belief that counsel are trying to gain an unfair advantage through the juror selection process.  One federal appellate court described what it saw as competing goals of the bench and bar:


Court and counsel have somewhat different goals in voir dire.  The court wants a fair and impartial jury to be chosen and to move expeditiously to the presentation of evidence. Counsel want a jury favorable to their cause—fair or not—and voir dire aids them in exercising peremptory challenges and challenges for cause.  Counsel have an additional purpose in voir dire moreover and that involves exposing jurors to various arguments they intend to make at trial.  Counsel view voir dire as an opportunity for advocacy similar to, albeit not the equivalent of, openings or summations.  This additional purpose has led to a long struggle between bench and bar—in both the states and federal courts, see, e.g., United States v. Barnes, 604 F.2d 121, 142 n.10 (2d Cir. 1979); United States v. L’Hoste, 609 F.2d 796, 801-03 (5th Cir. 1980); United States v. Bryant, 153 U.S. App. D.C. 72, 471 F.2d 1040, 1043-45 (D.C. Cir. 1972) (per curiam)—in which the bar has sought the right to question jurors at great length.  Thus far, federal courts have successfully resisted such attempts.  See United States v. Diez, 736 F.2d 840, 844 (2d Cir. 1984); see also Fed. R. Crim. P. 24(a); Fed. R. Civ. P. 47(a).
United States v. Lawes, 292 F.3d 123, 128 (2d Cir. 2002).  This might be a particularly cynical view, but it is not uncommon.  Therefore, you should pursue several different options for juror selection—jury questionnaires, written questions for the judge, and oral voir dire.  Any or all could be reasonable and fair alternatives, depending on the situation.
II.
GENERAL CONSIDERATIONS

A.
Scope of inquiry.  While the trial court has wide and broad discretion in controlling and limiting voir dire, that discretion is not without limits and is subject to the parties rights to an impartial jury.

1.
Stock questions insufficient.  Art Press, LTD v. Western Printing Machinery Co., 791 F.2d 616, 618-19 (7th Cir. 1986) (finding trial courts five stock question insufficient, court should permit a reasonably extensive examination of prospective jurors, and error is demonstrated by showing the voir dire did not reasonably assure that bias and prejudice would be discovered).  The trial court has an affirmative duty to pose questions designed to elicit the information beyond that which would disqualify a jury for cause.  Moore’s Federal Practice ¶ 47.10 [4][a] (citing Fietzer v. Ford Motor Co., 622 F.2d 281, 285 (7th Cir. 1980) (holding questioning must go beyond “stock question” such as name, address, occupation, spouse’s occupation, level of education, acquaintance with parties and attorneys)).

2.
Questions should be aimed at finding prejudices.  Questions during voir dire process must be probing enough to reveal a prospective juror’s prejudices.  Moore’s Federal Practice ¶ 47.10 [4][a] (citing Harold v. Corwin, 846 F.2d 1148, 1150 (8th Cir. 1988) (holding a trial court’s discretion is not without limits and the trial court “should be on guard” to assist counsel in exercising his or her peremptory and cause challenges)).  The wide latitude afforded the trial judge jury selection only requires that the voir dire not be so general that it fails to probe adequately the possibility of bias and prejudice.  Moore’s Federal Practice ¶ 47.10 [4][a] (citing Waldorf v. Shuta, 3 F.3d 705, 710 (3d Cir. 1993)); see also United States v. Blyden, 431 Fed. App’x 133 (3d Cir. 2011) (same).

3.
Trial court required to allow question if lack of inquiry makes the trial “fundamentally unfair.”  The trial court’s discretion is broad, but circumstances may exist, especially in criminal cases, when inquiry is absolutely necessary. “A proffered voir dire question is not constitutionally required simply because it ‘might be helpful in assessing whether a juror is impartial’; instead a question is constitutionally compelled only where the ‘failure to ask [that] question[] … render[s] the defendant’s trial fundamentally unfair.” Beuke v. Houk, 537 F.3d 618, 637 (6th Cir. 2008) (quoting Mu’Min v. Virginia, 500 U.S. 415, 425-26 (1991)).

B.
Form of inquiry.  As a general rule, there is no requirement that a specific form of a question be utilized, or that the number of questions or time limit requests of attorneys be granted.  See Smith v. Tenet Healthsystem SL, Inc., 436 F.3d 879, 884-85 (8th Cir. 2006) (no right to particular question); Ratliff v. Schiber Trucking Co., 150 F.3d 949, 955-56 (8th Cir. 1998) (upholding 20 minutes each side limitation).  However, as pointed out below, certain “form of the question” or phraseology should be utilized to withstand objections.

1. 
Questions should be simple and concise.  If you are to convince a judge to use a questionnaire, the questions “should be simple and easy to understand and the questionnaire not too long.”  Barbara M.G. Lynn (U.S. District Judge), From the Bench: A Case for Jury Questionnaires, Litigation, Summer 2007, at 3.  Except for “highly unusual cases,” the questionnaire should not exceed four pages (the questionnaire in United States v. Lay and Skilling was 14 pages).  Id.  Likewise, submitting fewer written questions to the court will increase the chances they will be read to the jury.  With time limitations from 15-30 minutes for oral voir dire, you do not have time for a lengthy or leisurely question and answer exercise.

2.
Inquiry should be case-specific.  Your questions should be as specific as possible to the important issues presented by each case.

a.
Examples for the defendant.  In an employment case the defendant company should always inquire about the following (non-inclusive):  

· Juror, family or close friend victim of discrimination, mistreatment at work, grievance filed, union membership – or any like experiences relate to case.  

· Feelings about corporations

· Business Judgment Rule

· Good faith belief that policy was violated

· Burden of Proof

· Sympathy

· Experience with Company

· Listen to all of the proof before coming to a conclusion

b.
Examples for the plaintiff.  Plaintiff may well want to inquire about (again non-inclusive):

· Preponderance of the evidence vs. Beyond a reasonable doubt

· Feelings about damages, i.e. awarding mental anguish

· Punitive Damages

· Juror, family or close friend accused of discrimination, mistreatment at work, grievance filed against them—or any like experiences relate to case.  

3.
Esoteric questions have limited value.  Most parties to an employment case do not have the luxury of assistance from a jury consultant.  Therefore certain questions to jurors may be interesting, but not particularly helpful.  For instance:

· What best describes your feelings about 9/11?  Angry, Sad, Stuff Happens?

· Compared to five years ago, how do you rate your quality of life?

· What television programs do you regularly watch?

· Do you know how to fly, or have you ever flown or owned a plane or other aircraft?

· What was the last book you read?

These types of questions might be helpful to a psychologist, and some judges will allow them.  If you will not have the time or expertise to analyze the answers effectively, however, they may be of little use to you.  Additionally, time restraints can make it very difficult if not impossible to evaluate the answers prior to oral voir dire, and to delve more deeply into the subjects during voir dire.  State courts are generally more liberal in the type of questions and the length of time of oral voir dire.

4.
Proper Questions.

a.
Questions about applicable general propositions of law are proper.  The primary purpose of voir dire it to empanel an impartial jury through questions that permit counsel’s intelligent exercise of challenges.  See United States v. Fish, 928 F.2d 185, 186 (6th Cir. 1991) (“Judges need not use every question submitted by counsel; they need only use those to which an anticipated response would afford the basis for a challenge for cause.”).  Thus, questions for which the anticipated answer would afford a basis for a challenge for cause are permissible.  Accordingly, it is proper to ask a juror about his opinion/beliefs concerning a proposition law (i.e. defendant is presumed to be innocent) as long as the anticipated response could be the basis of a cause challenge, and refusal to allow such an inquiry may be reversible error.  United States v. Blount, 479 F.2d 650, 651-52 (6th Cir. 1973); Hayes v. Commonwealth of Kentucky, 175 S.W.3d 574 (Ky. 2005) (finding reversible error where court refused voir dire regarding defendant’s Fifth Amendment right not to testify).  Examples:

· A challenge for cause “would be sustained if a juror expressed his incapacity to accept the proposition that a defendant is presumed to be innocent despite the fact that he has been accused in an indictment or information.”  Blount, 479 F.2d at 651.

· It would be error for the trial judge to disallow questioning a juror to determine if “he could accept this proposition of law on an intellectual level but that it troubled him viscerally because folk wisdom teaches that where there is smoke there must be fire.”  Id.; but see United States v. Wooton, 518 F.2d 943, 946-47 (3d Cir. 1975) (finding no error for the trial court to preclude question regarding jurors’ acceptance of a proposition of law, stating “it is not necessary to inquire as to whether a juror will refuse to do that which he swears or affirms he will do.”).

b.
Side effect of preconditioning jury does not render proper question improper.  “It matters not that the putting of the question might also, as appellee contends, have constituted anticipatory argument to precondition the jury.  This is an unavoidable consequence of the voir dire jury examination.”  Blount, 479 F.2d at 651-52; see also United States v. Hill, 735 F.2d 152, 155 (6th Cir. 1984) (citing Blount and holding that error was not corrected by the trial court instructing the jury on the presumption of innocence when the court refused to allow the defendant to inquire as to whether or not a juror could accord such rights to the defendant in a criminal trial).

c.
Questions about propositions of law in hypothetical form can be proper.  It is also proper to pose a hypothetical question that correctly refers to the applicable law to aid counsel in determining whether a prospective juror consciously disagrees with the applicable law and is unable to follow it.  Pait v. State, 112 So.2d 380 (Fla. 1959) (holding a hypothetical question making a correct reference to the law of the case was proper to aid in determining the qualifications of prospective jurors).  Examples:

· In the employment law context, plaintiffs should be permitted to inquire, for example, about preponderance of the evidence and awarding damages for mental anguish.

· Likewise defendants should be able to question jurors concerning the business judgment rule, companies on equal footing with individuals, enforcement of company policy or any other issue covered by an applicable jury instruction.  

5.
Improper questions.  Just as some areas of inquiry are not proper, the form of the question can be improper.

a.
Hypothetical questions about evidence are improper.  It is improper to ask hypothetical questions containing evidence a party intends to introduce when those questions are asked for the purpose ascertaining how the juror will decide based on that evidence. This type of question is objectionable and improper, regardless of whether the hypothetical question truthfully states the testimony or evidence to be presented.  Ward Wagner, Jr., Art of Advocacy—Jury Selection §2.05[4] (citing State v. Taylor, 875 So.2d 58, 64 (La. 2004) (holding it improper to pose a hypothetical question designed to elicit in advance what will be the decision under a certain state of evidence or upon a given state of facts)); see, e.g., State v. Williams, 89 So.2d 898, 905 n.2 (La. 1956) (improper for defense counsel to ask jurors whether, if the police had certain scientific investigative equipment available and the defense could show that “officers for reasons that are unexplained deliberately failed to use these available scientific instruments,” the jurors would have bias against that defense).  It is improper to ask prospective jurors what their verdict would be if certain facts were proved and engage in questions aimed at guessing the verdict, rather than seating a fair jury.  Hyundai Motor Co. v. Vasquez, 189 S.W.3d 743, 753 (Tex. 2006) (improper to inquire what juror’s decision would be if proof shows seat belt not worn).

b.
“Stake-out” questions are improper.  A “stake-out” question asks a juror to pre-commit to a way of voting depending on a given situation.  Courts have described the tests for whether a question is an improper “stake-out” question in various ways:

(1) Does the question “ask a juror to speculate or precommit to how that juror might vote based on any particular facts”? or (2) Does it “seek to ‘discover in advance what a prospective juror’s decision will be under a certain state of the evidence’”? or (3) Does it “seek to cause prospective jurors to pledge themselves to a future course of action and ‘indoctrinate [them] regarding potential issues before the evidence has been presented and [they] have been instructed on the law’”?

United States v. Johnson, 366 F. Supp. 2d 822, 845 (N.D. Iowa 2005) (internal citations omitted); see United States v. McVeigh, 153 F.3d 1166, 1207 (10th Cir. 1998) (“When a defendant seeks to ask a juror to speculate or precommit on how that juror might vote based on any particular facts, the question strays beyond the purpose and protection of Morgan.”) (referring to Morgan v. Illinois, 504 U.S. 719, 729 (1992) (holding that questions are permissible to determine whether a juror “will automatically vote for the death penalty in every case”)).  These questions can be contrasted with proper case-specific questions that ask jurors if they “could (not would)” fairly consider certain facts in light of applicable legal principles.  See id.; see also United States v. Fell, 372 F. Supp. 2d 766, 770 (D. Vt. 2005) (noting that, “rather than reject all case-specific questions, a trial court should allow such questions to be asked when they are reasonably directed toward discovering juror bias).

In Tennessee, courts allow counsel to ask questions designed to determine whether a prospective juror will be biased or prejudiced, but it is impermissible for counsel to attempt to use voir dire to indoctrinate jurors or extract a pledge that jurors will vote a certain way. Sneed v. Stovall, 156 S.W.3d 1, 7 (Tenn. Ct. App. 2004).  Furthermore, at least one Tennessee court has held that counsel cannot voir dire prospective jurors on the law.  Nease v. State, 592 S.W.2d 327, 330-32 (Tenn. Crim. App. 1979).  Many judges, however, will allow questioning on whether jurors have any philosophical or religious opposition to applying the law.
c.
Inflammatory questions are improper.  Courts have also ruled that questions using prejudicial or inflammatory questions are improper. City of Springdale v. Thompson Sales Co., 71 S.W.3d 597 (Mo. 2002) (holding that suggestion that ruling for plaintiff would raise taxes); Wiley v. State, 183 S.W.3d 317, 331 (Tenn. 2006) (prosecutor’s reference to the victim as a “good guy” and “murder” victim had been “cut to shreds” improper); Carrol v. State, 327 So.2d 881 (Fla. Dist. Ct. App. 1976) (finding that questions about whether a juror wanted to “sock it” to an insurance company, whether he had dealings with people who were trying to get money to which they were not entitled, and whether a juror wearing glasses was a tripper or faller were improper).

C.
Motions in limine.  In certain situations, a motion in limine can be a useful tool to insure proper voir dire questioning by opposing counsel and prevent the discussion of evidence or facts that should not come in as evidence at trial.

1.
Advance warning from opposing side.  If the opposing party informs you of a contentious or controversial position before trial, a motion in limine may be warranted before voir dire.  See, e.g., People v. Karim, 853 N.E.2d 816, 836 (2006) (trial court granted State’s motion in limine to prohibit defendant from discussing his theory of defense in voir dire).

2.
Controversial evidentiary issues at trial.  Likewise, consider a general motion, for example, to prevent questioning directed at discovering how a juror will decide the case based on the facts.  Many trial judges “reserve” ruling on motions in limine until they hear testimony and understand the “context” of the testimony.  In such situation, most judges will not allow opposing counsel in opening statement to mention the facts or issues that are the subject of the pending motion in limine.  The same procedure or practice should apply to voir dire.  See Ward Wagner, Jr., Art of Advocacy—Jury Selection § 2.02.

3.
Past experiences with counsel.  If you have had past experiences with opposing counsel and anticipate improper questioning as in the past, a motion should be filed.


D.
Specific Topics.

1.
All Persons (including Corporations) Are Equal before the Law.

a.
Questions.  Consider questions that probe prospective jurors’ attitudes about corporations.  Several studies indicate that jurors harbor negative feelings and attitudes toward companies—especially large corporations—as opposed to the individual plaintiff.  See Ken Broda-Bahm and Kevin Boully, How to Deal with the Many Types of Anti-Corporate Jurors, The National Law Journal (Feb. 2, 2007) (“Juror distrust of corporations and their executives is well-known.  this bias follows corporations into the courtroom whether as plaintiff or defendant.”).

i.
Questionnaire.  Examples of possible questions on a jury questionnaire include:

· What are your feelings, favorable or unfavorable, about large corporations?

· Individuals and corporations are to be treated equally and are entitled to a fair and impartial trial based on the same legal standards.  Do you have any personal feelings that would prevent you from treating a large corporation equally to an individual?

Yes __________      No __________ (If yes, please explain)

· How do you feel about the legal proposition that an individual and a corporation are to be treated the same and be on equal footing in a court of law?

ii.
Written Question for Judge.  An example of a possible question to submit to the judge to ask the jury is:

· Under the law and instructions I will give you at the end of the trial, all parties, whether an individual or a large corporation, stand equal before the law and are to be dealt with as equals in a court of law.  Do any of you, based on your life experiences or for any reason, feel it would be hard or difficult for you to follow this legal proposition in deciding this case?

iii.
Oral Voir Dire. Examples of possible questions for oral voir dire include:

· How do you feel, good or bad, about large corporations?

· I anticipate that Judge Jones will instruct you that all parties that come into court are to be treated equally and be on the same footing.  In other words, individuals and corporations are to be treated the same and neither party should have an advantage or disadvantage just because who they are.  How do you feel about that legal proposition?  Can you follow that proposition?  Any problems in applying that proposition?  

b.
Argument in Support for “Equal Footing” Proposition.  If the judge hesitates to allow inquiry along these lines, it is prudent to have on hand material that supports your right to make this inquiry.  Several sources are possible:

i.
Preliminary Instruction.  Check to see if preliminary instructions are normally given by judge.  If so, this legal proposition is often included in the model instructions.

ii.
Closing Instruction.  This legal proposition is routinely given, and the model jury instructions in most jurisdictions have a version.

iii.
Legal Argument.  Have ready the case law that supports:

· The right to ask a juror about his opinion/beliefs concerning a proposition law (i.e. defendant is presumed to be innocent) as long as the anticipated response could be the basis of a cause challenge.  United States v. Hill, 735 F.2d 152, 155 (6th Cir. 1984); United States v. Blount, 479 F.2d 650, 651-52 (6th Cir. 1973).  Criminal defense attorneys always ask about reasonable doubt and presumption of innocence.  Civil plaintiffs’ attorneys always ask about the preponderance of the evidence and feelings about awarding damages.  Defense attorneys in employment cases are entitled to ask about legal propositions equally important to the jury’s decision-making, including equal treatment of individuals and corporations.

· The right to probe enough to exercise intelligently peremptory and cause challenges.  Harold v. Corwin, 846 F.2d 1148, 1150 (8th Cir. 1988).  See generally Moore’s Federal Practice ¶ 47.10 [4][a].
· The right to ask more probing questions than basic stock questions.  Art Press, LTD v. Western Printing Machinery Co., 791 F.2d 616, 618-19 (7th Cir. 1986); Fietzer v. Ford Motor Co., 622 F.2d 281, 285 (7th Cir. 1980).  See generally Moore’s Federal Practice ¶ 47.10 [4][a].

iv.
Studies.  Several independent studies demonstrate that substantial juror bias against corporations exists.  For instance:

· Studies show as many as 67% of potential jurors believe corporations do not generally act in an ethical manner.  Kathy Kellerman Communication Consulting, October, 2007, Issue 6 (citing Vinson, D.E. & Perlut, D. (2003), The American jury’s view of corporate America: It’s not a pretty picture,  Washington, D.C: National legal Center for the Public Interest).

· Studies show between 73% and 61% of jurors believe that if a company is being sued, it has done something wrong. Id; Jones, Susan, Ph.D., Jury Research Institute, Alamo, CA, July 13, 2006.

· Studies show that 77% of jurors believe that corporations should be held to a higher standard of responsibility than individuals.  Id.
v.
Rebuttal.  If counsel objects, contending that you are trying to precondition the jury, Blount has the response:  “It matters not that the putting of the question might also, as appellee contends, have constituted anticipatory argument to precondition the jury.  This is an unavoidable consequence of the voir dire jury examination.”  United States v. Blount, 479 F.2d 650, 651-52 (6th Cir. 1973).

2.
Business Judgment Rule.

a.
Questions.  The Business Judgment Rule is the most important legal proposition for the defense in employment cases.  Some jurors, however, are predisposed against this proposition, and could not follow a jury instruction that stated that a company has a right to make its own policies, regardless of the personal opinions of the juror.  Consider questions aimed to reveal those biases from jurors.

i.
Questionnaire.  Examples of possible questions on a jury questionnaire include:

· If, after hearing all the evidence, you determine that Plaintiff has not proven age discrimination, but you think the manner in which Plaintiff was terminated was unfair or too harsh (in other words, there was something about the termination that you did not like or would have done differently), would you have any difficulty finding that there was no age discrimination?  

Yes __________      No __________ (If yes, please explain)

· The Judge will instruct you on the law that will guide your decisions.  The Judge may instruct you that a corporation has a right to make decisions—be they right or wrong, good or bad, sound or unsound, fair or unfair, or even based on erroneous facts—as long as those decisions are not discriminatory, or otherwise unlawful.  Would you have any trouble or problem following such an instruction, based on some life experience or feelings about corporations?  

Yes __________      No __________ (If yes, please explain)

· Do you agree or disagree with the proposition that a corporation has the right to make decisions….

Agree ___________    Disagree ___________ (If disagree, please explain)

· Do you think you might be tempted to substitute your own views of company policy for FedEx policy?  

Yes ___________      No ___________ (If yes, please explain)

ii.
Written Question for Judge.  An example of a possible question to submit to the judge to ask the jury is:

· A corporation may make employment decisions for a good reason, a bad reason, a reason based on erroneous facts, or for no reason at all as long as its action is not for a discriminatory reason.  Based on any reason, would you have a problem or difficulty in following that  instruction and reach a decision based on that proposition?

iii.
Oral Voir Dire.  An example of a possible questions for oral voir dire is:

· Before you go to deliberate this case Judge Jones will instruct you on the law that you are to follow in making that decision.  I anticipate it will instruct you that FedEx has the right to make employment decisions for a good reason, a bad reason, a reason based on erroneous facts, or for no reason at all as long as its action is not for a discriminatory reason.  How do you feel about that legal proposition?  Will you have any problem, hesitation or reluctance to follow that instruction?  

Yes __________      No __________ (If yes, please explain)

b.
Argument in Support of the Business Judgment Rule Proposition.  If the judge hesitates to allow inquiry along these lines, it is prudent to have on hand material that supports your right to make this inquiry.  Several sources are possible:

i.
Jury Instruction.  In employment cases, this instruction is routinely given, and the model jury instructions in most jurisdictions have a version.  (See Attachment D with compilation of law on Business Judgment Rule from various federal circuits)

ii.
Legal Argument.  Have ready the case law that supports:

· The right to ask a juror about his opinion/beliefs concerning a proposition law (i.e. defendant is presumed to be innocent) as long as the anticipated response could be the basis of a cause challenge.  United States v. Hill, 735 F.2d 152, 155 (6th Cir. 1984); United States v. Blount, 479 F.2d 650, 651-52 (6th Cir. 1973).  Criminal defense attorneys always ask about reasonable doubt and presumption of innocence.  Civil plaintiffs’ attorneys always ask about the preponderance of the evidence and feelings about awarding damages.  Defense attorneys in employment cases are entitled to ask about legal propositions equally important to the jury’s decision-making, including whether a juror has the ability to follow the business judgment rule or whether he has a predisposition against it.

· The right to probe enough to exercise intelligently peremptory and cause challenges.  Harold v. Corwin, 846 F.2d 1148, 1150 (8th Cir. 1988).  See generally Moore’s Federal Practice ¶ 47.10 [4][a].
· The right to ask more probing questions than basic stock questions.  Art Press, LTD v. Western Printing Machinery Co., 791 F.2d 616, 618-19 (7th Cir. 1986); Fietzer v. Ford Motor Co., 622 F.2d 281, 285 (7th Cir. 1980).  See generally Moore’s Federal Practice ¶ 47.10 [4][a].

iii.
Studies.  Several independent studies demonstrate that substantial juror bias against corporations exists, and in particular a natural bias against following a company’s own policies instead of the “fairness” instincts of some jurors.  For instance:

· Studies show that 71% of jurors feel it is more important to see that “justice is done” than it is to follow “the letter of the law.”  37 Mo. Prac., Employment Law & Prac. § 16.2 at 496-97 (2005 ed.) (citing the “expansive attitudinal data” of  Dispute Dynamics, Inc., developed by Dr. Dan Gallipeau).

· Studies show that, in a dispute between an employee and an employer, 88% of jurors tend to believe the employee and 12% of jurors tend to believe the employer.  Id. 

iv.
Rebuttal.  If counsel objects, contending that you are trying to precondition the jury, Blount has the response:  “It matters not that the putting of the question might also, as appellee contends, have constituted anticipatory argument to precondition the jury.  This is an unavoidable consequence of the voir dire jury examination.”  United States v. Blount, 479 F.2d 650, 651-52 (6th Cir. 1973).
3.
Other possible topics.  Depending on the case, other topics may be important enough to warrant specific questions, either in a jury questionnaire, through written questions from the judge, or through oral voir dire.  Some examples might include:

a.
Good faith belief of a company that a policy has been violated.  An employer is free from liability as long as it had a good faith belief that company policy was violated, even if mistaken in such belief.  See Harvey v. Anheuser-Busch, Inc., 38 F.3d 968, 973 (8th Cir. 1994); see also Elrod v. Sears, Roebuck & Co., 939 F.2d 1466, 1470 (11th Cir. 1991) (holding irrelevant the fact that the parties claiming sexual harassment by another employee were “lying through their teeth”).

b.
Having the jury to withhold judgment until the close of evidence.

c.
Reminding the jury to avoid sympathy in its verdict.

III.
JURY QUESTIONNAIRES

A.
Questionnaires Proper.  Jury questionnaires are permitted pursuant to Fed. R. Civ. P. 47(a) as a “supplement” to the examination and as a means to ask “additional questions” to prospective jurors, but the use of questionnaires is left to the broad discretion of the trial court subject to an abuse of discretion standard.  United States v. United States Dist. Ct., 464 F.3d 1065, 1071 (9th Cir. 2006) (holding the trial court may engage in extensive voir dire, including the use of questionnaires and/or individual voir dire).

1.
Federal courts.  The Fourth Circuit has found no error when a trial judge refuses to allow a jury questionnaire, as long as the jury selection process is otherwise fair.  See, e.g., United States v. Sorto, No. 97-4043, 1998 U.S. App. LEXIS 7800 at *6–7 (4th Cir., Apr. 21, 1998).  Nevertheless, it is common practice in many district courts in the Fourth Circuit to allow jury questionnaires in both civil and criminal matters.

2.
Virginia state courts.  In Virginia criminal matters, a party is not entitled to the use of jury questionnaires, and their use has been traditionally disfavored.  See, e.g., Green v. Commonwealth, 266 Va. 81, 96, 580 S.E.2d 834, 843 (2003) (“Moreover, we have previously held that the use of a juror questionnaire outside the courtroom would undermine the value derived from a trial court's opportunity to observe and evaluate prospective jurors first hand.”).  The Supreme Court has explained its rationale:


Three weeks before trial, [defendant] submitted to the court a two-page “Juror’s Personal Data Questionnaire” and moved the court to order each venireman to complete and return it before trial. The court denied the motion and noted that some of the questions on the questionnaire were impermissible and that others could be answered by reference to an information sheet returned by all prospective jurors.


The trial court ruled correctly.  [Defendant’s] argument in favor of the questionnaire was that it would “save some time” at voir dire. As laudable as that aim might be, we think the use of a pretrial questionnaire would pursue it at too high a price.  We observed in Pope v. Commonwealth, 234 Va. 114, 123-24, 360 S.E.2d 352, 358 (1987), cert. denied, 485 U.S. 1015 (1988), that “the trial judge has the opportunity, which we lack, to observe and evaluate the apparent sincerity, conscientiousness, intelligence, and demeanor of prospective jurors first hand.”  For that reason, we entrust to trial judges wide judicial discretion in deciding the sensitive question whether a challenged prospective juror “stand[s] indifferent in the cause,” Code § 8.01-358, and we will not disturb the exercise of that  discretion unless "manifest error appears in the record.” Pope, 234 Va. at 124, 360 S.E.2d at 358.  To the extent a pretrial juror questionnaire would probe a juror’s attitudes outside the courtroom, it would detract from the trial judge’s “opportunity … to observe and evaluate … prospective jurors first hand.” In our view, the opportunity to see and hear the veniremen, when questioned during voir dire, is crucial to the effective discharge of the trial judge's responsibility.

Strickler v. Commonwealth, 241 Va. 482, 489-490 (1991).  Notwithstanding this reasoning, some state trial courts will allow jury questionnaires.  See, e.g., Winchester Homes, Inc. v. Hoover Universal, Inc., 30 Va. Cir. 22, 23 (Va. Cir. Ct. 1992) (Gerald Bruce Lee, J.) (noting the “valuable trial time” saved if jury voir dire can be handled expeditiously with jury questionnaires).

3.  Tennessee state courts.  Tennessee does not have a statute regarding juror questionnaires, but since trial courts have considerable discretion in the state, it is likely the judge will allow them. 
B.
Benefits to Court and Jurors.

1.
Faster jury selection.  Information provided in the questionnaire shortens the selection process.  For cause challenges based on questionnaires will save time and even a possible trip to the courthouse for jurors.  Barbara M.G. Lynn (U.S. District Judge), From the Bench: A Case for Jury Questionnaires, Litigation, Summer 2007, at 3.

2.
More privacy for jurors.  Jury questionnaires provide protection to jurors from answering embarrassing questions and disclosure of what could be considered “private” information.  Jurors do not have to worry about giving a politically incorrect answer or one that might seems ridiculous to others.  This is especially true if sensitive issues are present in the case.  Using a Jury Questionnaire is consistent with the juror privacy principles set forth by the American Bar Association that suggest jurors “provide answers to sensitive questions privately to the court, and the parties.”  American Jury Project, Principles for Juries and Jury Trials 8-9 (2005) (see also Comment to Principle 7).

3.
More honest answers.  Jurors are more likely to be honest and open with their answers than in the unfamiliar confines of the courtroom.  Jurors are less likely to mime or adopt another juror’s answer to the same question.  Lynn, From the Bench: A Case for Jury Questionnaires, supra, at 4 (citing G. Thomas Munsterman, et al., Jury Trial Innovations (2d ed. 2006)).

C.
Benefits to Parties and Counsel.
1.
More time for counsel to prepare for effective oral voir dire.    Questionnaires allow counsel to learn about each juror prior to meeting them face to face and reduce time spent in voir dire gathering biographical information.

2.
More complete information from jurors.  Parties receive information not likely disclosed by judge or attorney questioning.  Questionnaires are a valuable tool in evaluating jurors in advance.

3.
More and better information allows counsel to make better decisions.  Both parties are placed in a better position to exercise peremptory and for cause challenges based on more complete and honest answers.  Questionnaires also aid an attorney in preparing for responses to Batson Challenges.

4.
Better ability to consider settlement in eleventh hour.  An advance view of the jury panel may affect a party’s decisions about settlement positions before the trial begins, and could avoid time and expense to the parties, the court, and the jurors.

D.
Practical Steps.  

1.
Trial judge’s practice and procedure concerning questionnaires.  Check with court clerk, law clerk, or other sources at the courthouse, as well as asking other attorneys who have tried cases before that judge.

2.
Consult with opposing counsel for agreement.  The best chance of having a questionnaire allowed is through agreement with opposing counsel.  Because the questionnaire benefits both sides equally—you are not changing the jurors, after all; simply finding more about them—then agreement should be likely.

3.
Agreed questions and motion.  Likewise, an agreed set of questions will increase the chances of the judge allowing the questionnaire.  (See Attachment B for a sample Joint Motion with agreed questions).
4.
If no agreement, file your own motion with proposed questionnaire.  If you must request a questionnaire over objection from opposing counsel, a shorter, less imposing questionnaire is more likely to be granted.  (See Attachment A for a sample Memorandum in Support of Motion to Submit Questionnaire).
5.
Broach issue early on with trial judge.  No good reason exists to wait until the last minute to suggest a jury questionnaire.  If the trial judge is initially opposed, you have time to collect material to convince the judge to reconsider.  Consider raising the issue at a status conference or the pretrial conference, if one occurs far enough in advance of trial.

6.
Offer to bear costs.  Costs include copying costs and postage and mailing costs, if appropriate.  Try to minimize the inconvenience to the court in distributing the questionnaires.

7.
Obtain as much “advance” time as possible.  Questionnaires are not as valuable if they are returned to you just before the panel is seated.  You need time to review the answers, prepare follow-up questions, and consider cause strikes based on the written answers.

IV.
WRITTEN QUESTIONS

A.
Written Questions Proper.  Fed. R. Civ. Pro. 47(a) provides for the submission of written questions to the trial judge during the jury selection process.  Feitzer v. Ford Motor Co., 622 F.2d 281 (7th Cir. 1980) (holding that the trial court abused its discretion in not asking jurors written questions submitted by the defendant even though jurors had provided questionnaires; the questionnaires and six questions asked by the judge were not sufficient to permit a reasonably extensive examination of the prospective jurors.)  Written questioning is a must when trial judge allows no or very limited oral voir dire by attorney.  

B.
Benefits to Court and Jurors.

1.
Avoids misstatement of law by trial counsel.
2.
Better information to jurors.  Written questions from the judge aid jurors at the beginning of trial as to what evidence will help them in deciding, as opposed to attempting to recall evidence in the jury room.  
C.
Benefits to Parties and Counsel.

1.
Statements from judge carry more authority.  Jurors put more weight on what judge says than from attorney.  In fact, jurors have been told what attorneys says is not evidence, so they are likely to pay less attention to counsels’ statements than they are to the court’s.

D.
Practical Steps.  


1.
Review trial judge’s preliminary instructions and “stock” questions for form and substance.  


2.
Try to make proposed questions as if the judge wrote them.  Write the questions to track closely model or approved instructions, or instructions that you know the judge has given before.


3.
Limit number of questions submitted.  No more than two is a good guideline.

4.
Consult with opposing counsel for agreement or joint motion.  The best chance of having written questions given is if they are proposed by agreement with opposing counsel.


5.
File motion where allowed.  See example for Memorandum in Suport of Motion for Oral Voir Dire, infra at V.E.5.

V.
ORAL VOIR DIRE


A.
Oral Voir Dire Proper.

1.
Federal courts.  In federal court the rule providing that the trial court may permit attorneys to conduct an oral examination of prospective jurors confers upon the trial court broad discretion as to the manner in which voir dire is conducted and the type and scope of questions to be asked.  Fed. R. Civ. P. 47(a); see James v. Continental Ins. Co., 424 F.2d 1064, 1065 (3d Cir. 1970) (holding the denial of request for oral voir dire appropriate when the motion provided no information regarding the questions to be asked, failed to delineate the nature and scope of the proposed examination and did not explain why the voir dire conducted by the court was not sufficient).  The Chief Judge for the Eighth Circuit noted one rationale for voir dire conducted by counsel, stating:

The grave danger of a voir dire controlled solely by the judge is found in the unnecessary reversal of cases where the judge offers allegedly neutral, flat and non-penetrating questions to potential jurors.

Harold v. Corwin, 846 F.2d 1148, 1152 (8th Cir. 1988) (Lay, C.J., concurring) (citing United States v. Davis, 583 F.2d 190, 198 (5th Cir. 1978)); United States v. Bear Runner, 502 F.2d 908 (8th Cir. 1974); United States v. Dellinger, 472 F.2d 340, 360-70 (7th Cir. 1972); United States v. Banks, 687 F.2d 967, 982 (7th Cir. 1982) (Swygert, J., dissenting) (“trial judge[‘s] … questions [were] general, rhetorical …[and] totally  insufficient.”); United States v. Hill, 738 F.2d 152, 153-54 (6th Cir. 1984) (“voir dire… tends to be extensive and probing, operating as a predicate for the exercise of peremptories … ‘one of the most important rights secured …’”) (quoting Swain v. Alabama, 380 U.S. 202, 218-19 (1964)); United States v. Rossbach, 701 F.2d 713, 716 (8th Cir. 1983) (“‘[a] searching voir dire is a necessary incident to the right to an impartial jury …’”) (citation omitted)).  Judge Lay continued:

The rigid, inflexible control suggested by my colleagues in Hicks and adopted by many federal trial judges is to have the lawyers submit written questions for the court to propound to the jury.  My trial experience compels me to conclude that this is akin to taking a bath with your clothes on or listening to the London Philharmonic play Beethoven’s Fifth with ear plugs in the ear.  I think most lawyers will agree that this is mere rhetorical exercise and totally ineffective.  The neutral response from the prospective juror does little to inform the lawyer as to the possibility of latent prejudice.  These responses are a far cry from the spontaneity of the give and take between lawyers and jurors in an informal, relaxed, and probative discussion of the subject matter.”

Id. at 1153.

2.
State court.  Tennessee Code Annotated § 22-3-101 states that “parties in civil and criminal cases or their attorneys shall have an absolute right to examine prospective jurors in such cases, notwithstanding any rule of procedure or practice of the court to the contrary.”  Tennessee Rule of Civil Procedure 47.01 conforms to T.C.A. § 22-3-101 generally, and adds a clause allowing the court to direct, on its own motion or motion of a party, that any portion of the questioning of a prospective juror be conducted out of the presence of the other jurors.
B.
Benefits to Court and Jurors.

1.
Better information to jurors.  Oral voir dire provides a more complete preview and guide as to what important legal and factual issues that will be presented.  It is better for jurors to have an understanding of the important issues before evidence is presented rather than being informed of the issues only after the evidence has been presented, and then trying to recall the evidence.  

2.
Increased odds of obtaining a fair and impartial jury.  Jurors provide more candid answers to attorney than they do to judges and are more likely to disclose their true feelings to attorneys.  Harold v. Corwin, 846 F.2d 1148, 1154 (8th Cir. 1988) (Lay, C.J., concurring).  See also Kathy Kellerman Communication Consulting, Online Research Update Issue 3 (Aug. 2007) <http://www.kkcomcon.com/ROJR0807-3.htm> (citing S.W. James, Judge Versus Attorney Voir Dire: An Empirical Investigation of Juror Candor, 11 Law and Human Behavior, 131-46 (1987)).

C.
Benefits to Parties and Counsel.

1.
More candid information disclosed.  Oral voir dire provides attorneys with more complete information upon which to make more intelligent decisions regarding the exercise of peremptory and for cause challenges.  See Harold, 846 F.2d at 1154; Kathy Kellerman Communication Consulting, supra V.B.2.

2.
Opportunity to follow-up on information provided in questionnaires and court questioning.  

D.
Purpose.  The primary goal is to discover which jurors are biased or prejudiced against your client so you can intelligently exercise your cause or peremptory challenges.  The second goal is to identify jurors who will be most receptive to your case.

E.
Practical Steps.  


1.
Know trial court’s policies on attorney questioning.  Form of question he or she prefers.  Feelings about “commitments” and “promises.”  Time allowed.


2.
Observe oral voir dire in another case conducted by your judge.  


3.
Review questionnaires approved by the trial judge, his other standard preliminary instructions, and “standard” questions used by trial judge in  his questioning.   This process will allow you to form a basis for why the court’s questions are insufficient and to formulate questions that you want to ask in oral voir dire.

4.
Consult with opposing counsel for agreement or joint motion.  This process will likely increase your chances of persuading the trial court to grant your request.   


5.
File motion where allowed.  See Attachment C and review James v. Continental Ins. Co., 424 F.2d 1064, 1065 (3d Cir. 1970) (holding “adequate” information must be submitted to the trial court to exercise its discretion … questions and nature and scope of proposed examination should be disclosed to the trial court.)


6.
Obtain information about opposing counsel and his or her style, content, form of questions and scope exhibited during oral voir dire.  Consider filing a motion in limine.  See General Considerations – Motions in limine, supra Sec. II.C.



7.
Obtain questionnaire or jury list as soon as possible.


8.
Questionnaires – Information Sheets.  Study, study, study.  You should be familiar with each juror and be able to recall important information without notes. 


9.
Juror list (general information).  Prepare list of prospective jurors in alphabetical order with pertinent information listed, e.g. name, occupation, employer, spouse’s employment, questionnaire numbers, and condensed answers. 


10.
Juror list (rank).  Rank your unfavorable jurors.


11.
Cause and Batson list.  If a questionnaire is provided, prepare list in order with number of questionnaire answer and response.  Have copy of questionnaire tabbed with question and answer highlighted for trial judge.  


12.
Prepare analogies for voir dire based on your audience.  See Oral Voir Dire – Use of Analogies, infra Sec. V.H.


13.
Prepare outline.  Sample outline based on 15 to 30 minute voir dire.  An example might be:




I.
Introduction.  Yourself, trial team and corporate representative.  




II.
Personalize client.




A.
Corporations act through employees.




B.
Corporate representative accused of […] discrimination.



C.
Honor to represent corporation and more importantly, Jane Doe



III.
Facts of case and theme.



IV.
Purpose.  




A.
Best juror for this case.




B.
Criminal, breach of contract, car wreck.




C.
Your own impartiality. 






a.
Sports






b.
Talent contest






c.
Food






d.
Prejudices okay.  Does not make you a bad person.




D.
No wrong answers.




E.
Not to Pry.  Private talk with Judge.



V.
Questionnaires.




A.
Thanks




B.
Read them




C.
Candid



VI.
Legal Propositions.



A.
Equal footing – Jury instruction – analogy 




B
Business Judgment – Jury instruction – analogy 




C.
Good faith belief – Jury instruction – analogy




D.
Sympathy – Jury instruction – analogy



VII. Questions specific to case. E.g., experience in hiring, terminating an employee.



VIII. Follow-up to jury questionnaire answers.




IX.
Making objections.  Rules to follow and analogy.




X.
All the evidence in – Jury instruction – analogy




XI.
Evidence from stand.
F.
Specific Questioning Techniques To Deal with Tough Issues.  The following tips are borrowed from Trey Cox, an attorney with Lynn Tillotson Pinker & Cox, LLP, in Dallas, Texas.  They cannot be rewritten or paraphrased any better than Mr. Cox has done, so they are set forth as they are in his presentation entitled Taking the Voodoo Out of Voir Dire:
1.
Ask a direct question to potentially unfavorable juror.  One way to introduce an issue is to address a question to a juror you have identified as a potentially unsympathetic juror.  Ask how he or she feels about a certain topic.  Because our time is usually limited, focus your efforts on trying to extract bases for casual strikes against the unfavorable jurors.  Target the leaders first; you can try to ascertain whether a potential juror is unfavorable or a leader before trial by looking at juror questionnaires or the juror card themselves.

2.
Ask the entire venire a direct question.  If you decide to start by a question to the entire panel, ask it in a manner that encourages a response.  For example, asking, “How many of us feel ... ?,” or “How many agree that ... ?,” while raising your hand and smiling, will be more effective than simply reading from your notes, “does anyone think that ... ?”  “Does anyone have a problem with ... ?” Or “is everyone willing to ... ?”  If several people raise their hands, note the responses for the record, and then ask each juror additional questions individually.

3. 
Ask a question posing alternatives.  Another effective method is to introduce an issue by asking the question that suggests alternative responses. For example, “For example, Mr. Jones, let’s talk for a minute about companies.  How do you feel about Acme Manufacturing Co.’s policy that provides for automatic termination for falsifying timecards?  The policy is automatic even if you’re a long term employee with a clean record.  Some people might feel that a company has a right to set their own rules while other people might think that way was too harsh and not fair.  Which of these statements best describes how you feel about the policy?”  Use this technique with a juror you believe is potentially unfavorable and a leader. When you describe the “positive” position that supports your side of the issue, use terms that make the alternative less attractive. When you describe the “negative” position, use terms strong enough to set up a causal challenge, but not so extreme that the unfavorable juror would feel uncomfortable adopting such a position. The objective is to get the unfavorable juror to select a negative stance.

4.
Flush out. Once your target adopts a negative position, bind the juror to it so he or she cannot back away later.  You need the juror firmly tied to the position for your casual challenge.  Be careful not to push the unfavorable jurors so far that he or she recognizes that the extreme stance is ludicrous.  After the juror adopts a negative position, thank him or her.  The venire members will probably see that this position is against the defendant’s interest and expect you to be antagonistic.  Instead, explain to the jury system is built on honesty and say that you sincerely appreciate the jurors candor.  Do this before moving to any other jurors.

5.
“Loop” to identify other unfavorable jurors.  To expand your inquiry, “loop” the negative jurors’ position into a question to the entire venire.  For example, “How many of us agree with Mr. Jones that all chiropractors are quacks?”  People are more willing to agree with someone else than be the first to express an opinion.  Again, be careful not to go too far: you don’t want other potentially negative jurors to back down and adopt a less extreme alternate position.  Occasionally, when you use the “looping” technique, you discover a juror who takes a more extreme position than the first juror or who has deeper feelings of the top.  When that happens, you may want to loop off at the more extreme position rather than that of the original juror.  The objective is to get as many unfavorable jurors as possible to agree with the most extreme position possible.

6.
“Lock-in” negative jurors for causal challenge.  While you are flushing out the views of each juror and looping to others, be sure to lock each unfavorable juror into the extreme position.  You typically will not want to establish the causal challenge at this point, but rather simply lock the juror into his or her position.  The more solidly you lock the juror, the less chance he or she will escape challenge later and the more comfortable other jurors will be joining with his or her views.

7.
Turn to positive jurors.  Next, you may want to open the discussion to jurors who do not agree with a negative position.  Take this opportunity to educate the panel about your case themes or the controversial issues.  Allowing the “positive group” to respond to the “negative group” gives you a preview of jury deliberations.

8.
Inoculate.  After you address the controversial issues with your positive jurors, inoculate them against your opponent’s challenges.  Use leading questions to get a juror to assure the court that he will weigh the evidence objectively and follow the court’s instructions.  For example, if a juror states that he suffers from an old back injury and knows it’s just a matter of time before surgery is necessary, you may want to inoculate him against a subsequent attack.  You could ask, “even though you know first hand how painful injuries like these are, can you still follow the court’s instructions and require the plaintiff to prove each element of damages, including future medical expenses, by a preponderance of the evidence?”

G.
Use of Analogies.

1.
Use of non-legalese language.  Jurors are in a strange environment and using legalese talk only compounds their anxiety or confusion.  Speak to the jury as though you are addressing a respected, non-lawyer family member in your living room.  

2.
Analogies.  Use of analogies is not only a good example of not talking legalese, but also an excellent tool for the jury to understand legal principles with which they are not familiar.

a.
Prejudice, fair and impartial.  When the trial judge asks a juror if he or she will be impartial, almost all jurors will agree.  They do not want people to think they are prejudicial and certainly do not want to admit that to a judge.  After a juror has told a judge the he or she can be fair and impartial, the last thing a juror wants to hear is another question from a lawyer asking him or her if they can be fair and impartial.  To illustrate the concept of being fair and impartial, consider the following:

i.
Sports.  “I graduated from the University of Alabama.  I love the school and I’m a huge Tide fan.  But, I’ve never seen the Tide be guilty of pass interference or holding.  Do you think I’d be a good candidate to referee for a University of Alabama game?  I don’t think I’m too bad of a fellow and there is nothing wrong for me having those feelings.  I know the rules and could do a pretty good job calling the Virginia-Virginia Tech game.”

ii.
Food.  “I hate liver.  My mother made me eat it.  I threw ketchup all over it.  There is not enough ketchup to ever get me to like it.  I’m not a bad person because I do not like liver, but I would not be the best juror in a trial where one side is trying to persuade me that liver tastes good.  I might be a good juror for ice cream or fried chicken.”  

iii.
Similar subjects.  Officiating your child’s basketball game.  Judging a talent show when a close friend is a contestant.  

b.
Corporations and individuals deserving equal footing and/or Business Judgment Rule.  “Florida and Vanderbilt are playing football on television.  You have no allegiance to either team.  Vanderbilt is a 35-point underdog.  How many of you are going to pull for Vanderbilt, the underdog?  There is nothing wrong with pulling for the underdog, but what would you think of the proposition that the referee decides to penalize Florida for pass interference and holdings when no infraction occurred to make things more even?  Is that fair?  We all agree that rules should be equal and Florida should not be penalized unless it is deserved.”  

c.
Wait until all the evidence is presented before rendering a decision.  “Two young twin boys are playing outside.  One brother runs inside to his mother and says, ‘Tommy is being mean to me.’  Mom immediately says to Tommy, ‘You go to your room for the rest of the day.’  How many of you think Mom acted properly?”

H.
Dealing with Emails

The modern workplace relies on email as a major form of communication.  Many of the emails sent or received are work related.  Others are not.  In the event of litigation, the substance of an informal and ill-informed email can greatly impact a finding of liability or the damages awarded.  The following examples provide suggestions on how to mitigate problematic emails during the voir dire. 

· “How many of you use email on a regular basis?  Of those who use email, how many of you have ever pushed the ‘send’ button and wished that you hadn’t?  Why not?”

· “How many of you engage in ‘water cooler talk’ at work?  Mr. Smith.  I saw you raise your hand.  Could you explain to me what ‘water cooler talk’ means to you?  Do you always know for sure what you are talking about or are there rumors and speculation involved?  Do you ever engage in the same type of ‘water cooler talk’ over email?  When you send that type of email, do you know for certain what you are talking about or are you just shooting the bull with your coworkers?”

· “How many of you have either sent or received an email where statements were made based on hearsay and rumor and the hearsay and rumor turned out to be wrong?  How did you feel?  A big oops?” 

· “How many of you have ever sent an email that was misconstrued or misunderstood after you sent it?  Maybe the recipient didn’t pick up on your tone or understand that you were joking around?  Mr. Smith.  I saw you raise your hand.  Could you please tell me about one of your experiences?”

· “How many of you send or receive emails from co-workers on a regular basis?  Do you ever joke around with your co-workers over email?  Ever speculate or comment about something work related without really knowing the facts?  How many of you believe that something written in an email between co-workers is any different than gossip at the water cooler between the same two co-workers?  Does the fact that it is written down change anything?  How many of you believe that an email like that is an ‘official company document’?” 

· “How many of you believe that an email is permanently deleted when you hit ‘delete’ on your computer?”

· “How many of you have a ‘funny guy’ co-worker who sends out a lot of emails?  Do you take his emails seriously?  What if he references things about work?  Mr. Smith.  I saw you raise your hand.  Why not?”     

I. Suggestions.  

1.
First Impression.  “You never get a second chance to make a first impression.”  Jurors do not miss anything.  Jurors’ observations of your client, your trial team and you begins when you get out of your car the first day of trial.  Your conduct will be observed and scrutinized going through security, in the hallways, during breaks, in the bathrooms, in the courtroom and leaving the courthouse.  Your trial team and client should be cautioned about this phenomenon.  

2.
Courthouse Intelligence.  Do your homework by first gathering all the information you can about the trial judge’s jury selection practice and procedures, including but not limited to:  jury questionnaires and procedures for answering; preliminary instructions usually given, questions usually asked by the court; trial court’s attitude and procedures toward attorney voir dire, i.e. it is it allowed, time limit, limitation on form of question and scope of questions; how many jurors on panel, treatment of alternatives, “striking” procedure (i.e. how many called for first round of questioning, where and order of seating, “alternating” strikes v. all three simultaneously at the end, “back strikes” allowed); address jurors by name or number, movement allowed by attorney; policy about approaching the bench, how much information or facts given the jury by the trial court; trial judge’s feelings about “commitments” and “promises.”

3.
Be polite.  Remember what your mother taught you.  Jurors watch your interaction with the court staff. “Thank you” and “I appreciate that” go a long way.  How you conduct yourself rubs off on your client.

4.
Alternate open ended and leading questions.  Use open ended questions to gain information (i.e. “how do you feel about…”), and leading questions to educate (i.e. “Judge Jones will instruct you about the laws and will tell you that all parties come into court on equal footing.”).

5.
Guidance from court.  Whatever questions you may have about a trial judge’s policies and procedures about jury selection, you best find out prior to trial.  Use status conferences or pre-trial conferences as an opportunity to find the answers from the trial judge.

6.
Consult your client.  Before making challenges, always consult your client.  The jury will appreciate your client being part of the team and demonstrate lack of arrogance on your part.  Your client’s “bad vibes” about a juror are probably justified.  Not much fun if client not consulted and juror that he or she did not like turns out to be the foreman of a jury returning an unfortunate verdict.  

7.
Know your opponent.  How does she or he conduct voir dire?  If he or she is known for “staking out” jurors, uses voir dire for argument, takes liberty with the law/instructions, strongly consider a written motion in limine or, at least, an oral motion/discussion at the pre-trial conference.  

8.
Know your jurors.  Questionnaires or jury list with limited information should be studied and reviewed.  You should be able to address them by name and relate information you know about them, e.g. “Mr. Jones, I noticed that you own a landscape business in Benton and have had some human resources training in hiring.  Tell me how you apply that training.”  

9.
Avoid legalese.  Jurors will likely not understand what you are talking about, and may think you are “talking down” to them.  They may well take the “legalese” as your attempt to show them how smart you are.  

10.
Do not attempt to change a juror’s mind.  We’ve all been told we can’t change anyone but ourselves.  It is a waste of valuable time to convince a juror is wrong about his feelings that he was mistreated at work.  If anything, thank him for his candid answers and tell him you admire an individual who sticks with how he feels about something.  

11.
Don’t be repetitive.  Do your best to vary questions with each juror.  Avoid asking the same question to each juror, row by row.  “Individual” conversation will let jurors know that you feel they are an important part of the process. 

12.
Avoid “strong/overbearing” leaders.  Highly opinionated jurors are very dangerous.  You may well think a particular juror is solidly in your corner and will be a strong advocate in the jury room.  What if that strong-willed retired manager at a large corporation felt he was mistreated?  

13.
Listen.  Maintain eye contact with jurors and listen intently to their answers.  Have your co-counsel, paralegal, client, or secretary take notes on answers, mannerisms, facial expressions, eye contact—or lack of—body language, and general reaction to question.  This is valuable information in exercising and defending your peremptory challenges.

VI.
STRIKING JURORS


A.
Cause Challenges.

1.
Generally, jurors may be challenged for cause if they are not fair and impartial.  As the Supreme Court stated in Dennis v. United States:

“Impartiality is not a technical conception. It is a state of mind. For the ascertainment of this mental attitude of appropriate indifference, the Constitution lays down no particular tests and procedure is not chained to any ancient and artificial formula.”

Dennis v. United States, 339 U.S. 162, 172 (1950) (quoting United States v. Wood, 299 U.S. 123, 145-46 (1936)).  There are therefore no rigid tests for determining when a juror crosses the line from neutral to biased or prejudiced.

a.
Examples of phraseology.  Courts have phrased the test in various ways:

· “To challenge a juror for cause, a party must show actual partiality growing out of the nature and circumstances of the case.”  Allen v. Brown Clinic, P.L.L.P., 531 F.3d 568, 572 (8th Cir. 2008) (citing United States v. Tucker, 137 F.3d 1016, 1029 (8th Cir. 1998)).

· “The critical issue in deciding a challenge for cause is whether the juror ‘could be fair and impartial and decide the case on the facts and law presented.’” United States v. Smith, No. 07-4426, 2008 U.S. App. Lexis 24446 *5 (4th Cir., Dec. 2, 2008) (quoting United States v. Capers, 61 F.3d 1100, 1105 (4th Cir. 1995)).

· A predisposed prior belief is a bias requiring disqualification “only if it were irrational or unshakeable, so that the prospective juror ‘would be unable to faithfully and impartially apply the law.’”  Thompson v. Altheimer & Gray, 248 F.3d 621, 625 (7th Cir. 2001) (Posner, J.) (emphasis in original) (quoting Wainwright v. Witt, 469 U.S. 412, 424 (1985)).  Bias would be clear if, for example, a juror added at the end of an answer, “Nothing will ever convince me that … .”  Id.
· To reverse a district court’s refusal to strike a juror for cause, an appellant “‘must demonstrate that the juror in question exhibited actual bias: That is, either an express admission of bias, or proof of specific facts showing such a close connection to the circumstances of the case that bias must be presumed.’” United States v. Khoury, 901 F.2d 948, 955 (11th Cir. 1990) (quoting Ward v. United States, 694 F.2d 654, 665 (11th Cir. 1983)).

· A juror holding “a preconceived view that is inconsistent with an ability to give an accused a fair and impartial trial, or who persists in a misapprehension of law that will render him incapable of abiding the court's instructions and applying the law, must be excluded for cause.” Sizemore v. Commonwealth, 11 Va. App. 208, 211, 397 S.E.2d 408, 410 (1990).

b.
The trial court has wide discretion in deciding challenges for cause.  The district court has broad discretion “because it is in the best position to assess the demeanor and credibility of the prospective jurors.”  United States v. Elliott, 89 F.3d 1360, 1365 (8th Cir. 1996) (citing United States v. Graves, 5 F.3d 1546, 1554 (5th Cir. 1993)); Jackson v. Commonwealth, 267 Va. 178, 191 (2004) (“because the trial judge has the opportunity, which [the appellate courts] lack, to observe and evaluate the apparent sincerity, conscientiousness, intelligence, and demeanor of prospective jurors first hand, the trial court’s exercise of judicial discretion in deciding challenges for cause will be not disturbed on appeal, unless manifest error appears in the record”) (quotation omitted).  However, the trial court’s exercise of discretion has certain limits.  “‘If there be a reasonable doubt whether the juror [is prejudiced], that doubt is sufficient to insure his exclusion.  …  It is not only important that justice should be impartially administered, but it should also flow through channels as free from suspicion as possible.’”  Brooks v. Commonwealth, 24 Va. App. 523, 529 (Va. Ct. App. 1997) (quoting Wright v. Commonwealth, 73 Va. (32 Gratt.) 941, 943 (1879)).

c.
“I think” answers are not necessarily grounds for removal.  Many, if not most, jurors respond to questions about their ability to be fair and impartial with answers like “No, I don’t really think that I would be biased.”  Miller v. Francis, 269 F.3d 609, 618 (6th Cir. 2001). “These are not equivocal responses from the typical venire person. … [Jurors] assert their personal beliefs that they are unbiased, but leave it to the judge to make the final determination.  In other words, venire members commonly couch their responses to questions concerning bias in terms of ‘I think.’  Therefore, the use of such language cannot necessarily be construed as equivocation.”  Id.
d.
Speculation about bias is not sufficient grounds for removal.  When counsel does not argue that a juror was actually biased, but rather that the juror “could very well have been actually biased,” that speculation is insufficient for striking a juror for cause.  United States v. Roberson, 282 Fed. App’x 582, 584 (9th Cir. 2008).

e.
Questions that merely ask the jurors if they believe they will be partial are not sufficient.  A party is entitled to explore the potential source of the bias, rather than rely on the court’s plain question whether a juror believes he could be fair.  In Littlejohn v. United States, the trial judge committed reversible error by asking a compound question a) whether the jurors had been previously employed by law enforcement and b) whether that would affect their ability to be impartial, but instructing them not to identify themselves unless the answer to both a) and b) were affirmative.  United States v. Littlejohn, 489 F.3d 1335, 1345 (D.C. Cir. 2007).  As the appellate court stated:

[W]hether a juror can render a verdict based solely on evidence adduced in the courtroom should not be adjudged on that juror’s own assessment of self-righteousness without something more. . . .  [S]uch self-evaluation is particularly troublesome when jurors are asked about the potential bias caused by their employment history.  Even the most scrupulous juror may not recognize that lingering loyalty [to a past employer], friendship of persons still employed there, or knowledge of agency procedures may color his or her judgment.


Id. (internal quotations omitted).

f.
Implied bias may be grounds for a cause challenge.  Implied bias exists “where the relationship between a prospective juror and some aspect of the litigation is such that it is highly unlikely that the average person could remain impartial in his deliberations under the circumstances.”  Fields v. Brown, 503 F.3d 755, 770 (9th Cir. 2007) (quotation omitted).  In those cases, there is no way to know whether the circumstances of a particular juror might affect his decision, but “permitting such a juror to serve would introduce into the jury room an extraneous influence that could materially color the deliberations. The juror in question would be lacking the quality of indifference which, along with impartiality, is the hallmark of an unbiased juror.”  Dyer v. Calderon, 151 F.3d 970, 982 (9th Cir. 1998).  Put another way, a district court “is required to strike for cause any juror who is shown to lack impartiality or the appearance of impartiality.”  United States v. Elliott, 89 F.3d 1360, 1365 (8th Cir. 1996).

i.
Examples of circumstances.  “Some examples might include a revelation that the juror is an actual employee of the prosecuting agency, that the juror is a close relative of one of the participants in the trial or the criminal transaction, or that the juror was a witness or somehow involved in the criminal transaction.”  Smith v. Phillips, 455 U.S. 209, 222 (1982) (O’Connor, J., concurring).

ii.
Only used in unusual cases.  The doctrine of implied bias only applies to “‘extreme situations’ where the circumstances make it highly unlikely that the average person could remain impartial.”  United States v. Smith, No. 07-4426, 2008 U.S. App. LEXIS 24446 *5 (4th Cir., Dec. 2, 2008) (citing United States v. Turner, 389 F.3d 111, 117 (4th Cir. 2004)).

2.
Codification of standard for striking for cause.  Some jurisdictions have codified the test for when a juror should be excused for cause, and you should check if a standard has been set out by the legislature.  Some examples include:

a.
Alabama statute.  “That he has a fixed opinion as to the guilt or innocence of the defendant which would bias his verdict.”  Code of Ala. § 12-16-150(7).
b.
New York state statute.  A challenge for cause is proper if a juror “has a state of mind that is likely to preclude him from rendering an impartial verdict based upon the evidence adduced at the trial”  NY CLS CPL § 270.20(b).

c.
Arkansas state criminal statute.  The Arkansas Code contains a definition of “actual bias” in the provisions on criminal proceedings:  “Actual bias is the existence of such a state of mind on the part of the juror, in regard to the case or to either party, as satisfies the court, in the exercise of a sound discretion, that he cannot try the case impartially and without prejudice to the substantial rights of the party challenging.”  Ark. Code. Ann. § 16-33-304(b)(2)(A) (Criminal Proceedings—Challenge to Trial Jurors).  No similar definition appears in the provisions on civil proceedings.  Cf. Ark. Code. Ann. § 16-33-202 (Civil Proceedings—Challenge for Cause).

d.
Tennessee state statute.  A Tennessee statute exists but it does not explain with much detail the required standard for excusing a juror:  “That a state of mind exists on the juror’s part that will prevent the juror from acting impartially shall constitute such cause.”  Tenn. Code Ann. § 22-1-105 (Discharge of Unqualified Jurors—Reasonable or Proper Cause).

e.
Tennessee case law.  In Tennessee, it is not sufficient that a juror express disagreement with the law: the court must determine the juror cannot or will not follow the law before he is dismissed for cause.  Brazelton v. State, 550 S.W.2d 7.

One Tennessee appellate court upheld the dismissal of a juror in a murder trial who expressed doubts she could sit in judgment of any person due to her religious beliefs.  State v. Graves, 2011 Tenn. Crim. App. LEXIS 91, 54-55.  In the same case, the court upheld the non-dismissal of a juror whose home had been violently burglarized 5 or 6 times in a span of 30 years, but who indicated he would have no problems sitting in judgment for religious or any other reason.  Id. at 55-56.

In another murder case, the appellate court held the trial court did not abuse its discretion when it removed for cause a juror who testified that “his judgment might be impaired because his co-worker’s son was also on trial for [an unrelated] murder and that he would be uncomfortable at work if he was empanelled on the jury.”  State v. Schmeiderer, 2009 Tenn. Crim. App. LEXIS 282, 60-61.

In contrast to Schmeiderer, the appellate court in State v. Soller, 2010 Tenn. Crim. App. LEXIS 472, ruled that the trial court did not err by refusing to dismiss a juror for cause based upon the juror’s position as a civilian employee of the police department, familiarity with the case, and the fact that the juror made financial contributions to a fund established to cover the victim’s medical bills, because the juror stated that neither the job nor the financial contribution to the recovery fund would prevent the juror from deciding the case on the evidence presented at trial.  
 
3.
Examples.  In many cases, the appellate court reviews the actual colloquy between the juror and the judge or attorney to reveal any bias.  Some lessons can be gleaned from various actual examples:

a.
“I would do my best” is sufficient to deny a strike for cause:

The Court: Well, do you think that experience which your friend had would interfere in any way with your thinking or judgment?

Juror Dorris: It might. 

The Court: Well, I know all things are possible. But if you took an oath to say that you would well and truly try this case as between the Government and these people who are accused, wouldn’t that do away with the ‘might’ part, and you would do your best? 

Juror Dorris: I think it would. I would do my best. 

The Court: That is all we all can do, is our best.”

United States v. Ploof, 464 F.2d 116, 118 n.3 (2d Cir. 1972) (holding that the trial court did not abuse its discretion in not striking juror).  A juror should be struck for cause if, although she stated that she would attempt not to base her judgment on information she had gained through the news media, she could not assure the court that she would render her verdict based solely on the evidence adduced at trial. DeHart v. Commonwealth, 19 Va. App. 139, 142 (Va. Ct. App. 1994) (noting that the juror’s “answers raised a reasonable doubt as to her qualification to serve as a juror, a doubt that should have been resolved by granting [defendant’s] motion to strike her for cause”).

b.
The last “Yes” trumps all earlier equivocation:

The Court:  It would be your sworn obligation to decide this case based simply on what’s presented here in this room, and both parties are entitled to that. Could you do that?

Prospective Juror Varno: Honestly, I don’t think so.

The Court: You think you might favor one side over the other here?

Prospective Juror Varno: I’m not sure. I’m sorry.

The Court: Well, no, you’re doing exactly what you’re supposed to be doing, and that is discussing with us things in your life that may affect your ability to be open-minded here. But, Miss Yarno [sic], if you were called to serve as a juror you would hear the testimony of the witnesses and look at the exhibits, and then you and the other jurors would have to determine the truth, the facts of this case. In doing that, you’d have to set aside anything that would interfere with your ability to be fair and open-minded. Could you do that?

Prospective Juror Varno: I think so.

The Court: Okay. And when you say “I think so,” it would be your sworn obligation to do that. Could you do that?

Prospective Juror Varno: Yes.

United States v. Brodnicki, 516 F.3d 570, 572, 574-75 (7th Cir. 2008) (holding that the trial court did not err in denying to excuse this juror).

c.
If the question to get the last “Yes” is not asked, the juror might be excused for cause.  The following excerpt is from the same case where the judge pressed another juror to get commitment, but did not press this juror:

The Court: Well, both sides here are entitled to a fair trial, and that would require you to sit and listen to the testimony of the witnesses that are presented in this case and the exhibits that you’re asked to look at and make a decision based simply on that and put aside this terrible experience you had. Could you do that?

Prospective Juror Lane: Well, I have had experience too with the police. I was locked up for a rental car because they didn’t have the papers in it.

The Court: I see.

Prospective Juror Lane: And they handled me with force, you know, that I think they shouldn’t have did [sic].

The Court: Do you think that that--do you think that you could be fair and open-minded in this case?

Prospective Juror Lane: I’m not really sure, Judge.

The Court: Okay. Well, I appreciate your honesty and we’ll excuse you. You can go back to the jury room.

United States v. Brodnicki, 516 F.3d 570, 573-75 (7th Cir. 2008) (holding that the trial court did not err in excusing this juror).

4.
Method to establish bias for cause.  Once you have identified a juror who may have predetermined biases or prejudices against your client, you should establish that bias concretely for a cause challenge.  The following steps are an example of a good way to prove to the judge that a juror should be removed for cause.  Thank you to Trey Cox of Lynn Tillotson Pinker & Cox, LLP, in Dallas, Texas, for allowing me to share these steps from his presentation entitled Taking the Voodoo Out of Voir Dire.

a.
Step 1.  When a juror has expressed a strong opinion that gives rise to a challenge for cause, start by repeating the juror’s answer: “Let me make sure I understand what you are saying … .”

b.
Step 2.  Then ask why he or she feels this way. This should be the only time you ask an open-ended question in a challenge for cause.

c.
Step 3.  When doing your challenge for cause, after the one “why” question, always ask closed-ended questions, and use metaphors which provide a socially acceptable way to admit bias. Ask questions like:

· Would it be fair to say that this is a strong opinion you have about this issue?

· You’d agree with me that you have had this opinion or feeling for quite some time?

· Are you the kind of person who stands by his guns, or are you more of a “wishy-washy” type of person?

· Given what you said before (or based on your questionnaire), would the defendant start with a bit of an edge?

· Would the plaintiff have a little steeper hill to climb to prove its case?

· Would the defendant be starting a little bit behind the plaintiff?

· If this trial was a race, would we be starting one step behind?

· If you were in my shoes, representing John Smith, would you want a person with your views sitting as a juror?
d.
Step 4.  After the juror has agreed to some level of bias, you then have to raise (and solidify against rehabilitation) the level of commitment. Ask questions like:

· So, even if the evidence calls for it, you feel that you probably could not vote in favor of ... ?

· So, even if the Court instructed you as to the law on this issue, you believe you would be unable to vote in favor of ... ?

· I do not like oysters. When I was young my mother told me I would like them, but I didn’t. Today, no matter how many experts tell me oysters taste good, and even if a nutritionist told me oysters are great to build strong bones and healthy teeth, I still do not like oysters. That is what we mean by a bias or prejudice –a strong opinion that is not likely to change. So, it would be fair to say that on the issue of [...], you would start the trial with a prejudgment or strong opinion that lawyers refer to as a bias or prejudice? Would you agree that prejudgment or bias is so much a part of you that it would prevent you from giving a fair judgment on our side of the case?

· Do you feel that in this case, with your strong feelings on the issue of [...] you would not be an impartial and fair judge of some parts of this case?

· So, would it be fair to say that no matter whether it was me or the judge or someone else that asked you to leave that opinion aside, you feel so strongly about this, you would not be able to set your opinion aside on this issue?


B.
Peremptory Challenges.  

1.
Number of peremptory strikes.  Generally, peremptory challenges give a party the right to strike a certain number of jurors—three, in federal and Virginia courts—for any undisclosed reason, unless race or gender are improper motivation for the challenges.  Fed. R. Civ. P. 47(b); 28 U.S.C. § 1870; Va. Code § 8.01-359.  See Batson v. Kentucky, 476 U.S. 79, 87-89 (1986).

2.
Multiple parties.  In federal court, the granting of additional challenges is left to the discretion of the trial court.  28 U.S.C. § 1870; Standard Indus., Inc. v. Mobil Oil Corp., 475 F.2d 220 (10th Cir. 1973).  However, if defendants’ positions are adverse to one another, courts have ruled that failure to provide additional challenges is an abuse of discretion and reversible error.  John Long Trucking, Inc. v. Greear, 421 F.2d 125 (10th Cir. 1970); see also Tidemann v. Nadler Golf Cart Sales, Inc., 224 F.3d 719, 725 (7th Cir. 2000) (holding that where two defendants received three strikes each and plaintiffs did not demonstrate why procedure was “patently unfair,” no abuse of discretion occurred); Bayless v. Boyer, 180 S.W.3d 439, 448 (Ky. 2005) (holding that defendant doctors had “sufficiently antagonistic” interests to warrant additional strikes).

3.
Alternate jurors.  True alternate jurors have been eliminated by the Federal Rules of Civil Procedure.  They now provide that there just must be at least six and no more than 12 members, and each juror must participate unless excused.  Fed. R. Civ. P. 48.  The verdict must be unanimous in federal jury trials.  The Arkansas rules provide for no more than two alternate jurors.  Ark. R. Civ. P. 47(b).  The verdict must be agreed upon by nine of the twelve jurors.  Ark. R. Civ. P. 48.

4.
Failure to excuse for cause.  Peremptory challenges are discretionary and so it would follow that a party should not be compelled to use a peremptory challenge on a juror that should have been excused for cause.  However, it appears that appellate review only exists when a party has no more peremptory challenges left and a challenge for cause is warranted.  Walzer v. St. Joseph State Hosp., 231 F.3d 1108, 1112 (8th Cir. 2000) (holding that by choosing to use her peremptory challenge rather than taking her chances on appeal, the plaintiff did not lose a peremptory challenge, but rather she used the challenge in line with a principal reason for peremptory challenges—to help secure the constitutional guarantee of trial by impartial jury).  This legal proposition can lead to a “damned if you do, damned if you don’t” result.

5.
Suggestions.
a.
Know the strike process.  Some courts require alternating strikes, while others have simultaneous exercise of strikes.  In the alternating process, it is very important to know which potentially adverse jurors are left in the pool.  Always consider holding back your final strike as insurance against a very unfavorable candidate.

b.
Make a record.  Counsel should always note objections with specific reasons in order to preserve the record for appeal.

c.
Note:  See also Oral Voir Dire – Suggestions, supra Sec. V.I.

C.
Batson Challenges.

1. 
Some peremptory strikes are prohibited.  A peremptory strike cannot be made on the basis of certain characteristics of the juror.
a. 
The Constitution prohibits peremptory strikes based on race/ethnicity.  In Batson v. Kentucky, 476 U.S. 79, 87-98 (1986), the Supreme Court held that the racially discriminatory exercise of peremptory challenges by a prosecutor violated the equal protection rights of both the criminal defendant and the challenged juror.  The Supreme Court extended Batson’s prohibition against the racially discriminatory use of peremptory strikes to civil actions in Edmonson v. Leesville Concrete Co., 500 U.S. 614, 618-31 (1991).  The rule has been extended to cover national origin/ethnicity.  See Hernandez v. New York, 500 U.S. 352 (1991).  A party does not have to be a member of the covered group to complain about a juror being struck.  See Powers v. Ohio, 499 U.S. 400 (1991).

b. 
Gender based strikes are also prohibited.  Batson has been extended to cover challenges based upon gender, as the Supreme Court has held that the exercise of peremptory challenges based on gender violates the Equal Protection Clause.  J.E.B. v. Alabama, 511 U.S. 127, 130-31 (1994). 

2.
Other characteristics are generally not protected, but check your local jurisdiction for exceptions to this rule.  Not all characteristics or membership in defined classes prohibits use of a peremptory strike under Batson.  Some examples include:

a.
Age.  Weber v. Strippit, Inc., 186 F.3d 907, 911 (8th Cir. 1999), cert. denied, 528 U.S. 1078 (2000) (declining to extend Batson to peremptory challenges based on age).

b.
Religion.  Fisher v. Texas, 169 F.3d 295, 305 (5th Cir. 1999) (no precedent exists dictating extension of Batson to religion); U.S. v. Stafford, 136 F.3d 1109 (7th Cir. 1998) (strike based on specific religious beliefs permissible); U.S. v. DeJesus, 347 F.3d 500 (3d Cir. 2003) (strike based upon juror’s heightened religious involvement permissible); United States v. Girouard, 521 F.3d 110, 113 (1st Cir. 2008 (noting that Batson has never been extended to religion); State v. Davis, 504 N.W.2d 767 (Minn. 1993), cert. denied, 511 U.S. 1115 (1994) (holding that Batson does not apply to religion-based peremptory strikes).  But see United States v. Somerstein, 959 F. Supp. 592, 595 (E.D.N.Y. 1997) (extending Batson to religion-based challenge); United States v. Berger, 224 F.3d 107, 119-20 (2d Cir. 2000) (not reaching whether Batson applies to religion, but even assuming it did, peremptory strike of juror who was a rabbi did not violate Batson); United States v. Greer, 968 F.2d 433, 437-38 (5th Cir. 1992) (en banc), cert. denied, 507 U.S. 962 (1993) (defendants were not denied the opportunity to use their peremptory challenges effectively where trial court refused to make prospective Jewish jurors identify themselves).

c.
Obesity.  United States v. Santiago-Martinez, 58 F.3d 422, 423 (9th Cir. 1995) (no Batson challenge based on obesity), cert. denied, 516 U.S. 1044 (1996).

d.
Young adults.  United States v. Pichay, 986 F.2d 1259, 1260 (9th Cir. 1993) (young adults are not a cognizable group for purposes of a Batson challenge)

e.
Disabilities.  United States v. Harris, 197 F.3d 870 (7th Cir. 1999) (finding the use of peremptory challenges to exclude jurors with disabilities not unconstitutional); Donelson v. Fritz, 70 P.3d 539, 544 (Colo. Ct. App. 2002) (same); People v. Falkenstein, 732 N.Y.S.2d 817, 8-- (N.Y. App. Div. 2001) (same) (citing Harris).

3.
Exceptions can exist based on local jurisdiction.  California state law prohibits strikes based upon sexual orientation.  See People v. Garcia, 77 Cal. App. 4th 1269, 1280 (Cal. App. 4th Dist. 2000). 

4.
Procedure for reviewing Batson challenges.  Batson challenges are analyzed through a Three-Step Process: (1) the party bringing the challenge must establish a prima facie case of impermissible discrimination; (2) once the moving party establishes a prima facie case, the burden shifts to the opposing party to articulate a neutral, nondiscriminatory reason for the peremptory; and (3) the court then determines whether the moving party has carried his/her ultimate burden of proving purposeful discrimination.  See Hernandez v. New York, 500 U.S. 352, 358-59(1991). 

a.
Non-striking party must state a prima facie case.  To establish a prima facie case of discrimination, the moving party must demonstrate that: 

i.
the prospective juror is a member of a protected group;

ii.
the opposing party exercised a peremptory challenge to remove the juror; and

iii.
the facts and circumstances surrounding the exercise of the peremptory challenge raise an inference of discrimination.

If the moving party fails to establish a prima facie case, the opposing party is not required to offer an explanation for the exercise of the peremptory challenge. 

b.
Burden shifts to striking party to provide a non-discriminatory reason.  Once a prima facie case is established, the challenged party needs to offer facially nondiscriminatory reasons for the strike.  The party cannot rely on a mere denial of discriminatory intent, and a “gut feeling” by the lawyer generally is not enough to meet the burden.  See United States v. Horsley, 864 F.2d 1543, 1546 (11th Cir. 1989); Brown v. Kelly, 973 F.2d 116, 121 (2d Cir. 1992), cert. denied, 506 U.S. 1084 (1993); United States v. Casper, 956 F.2d 416, 418 (3d Cir. 1992).  On the other hand, the reasons need not be “persuasive or even plausible.”  The persuasiveness of the challenged party’s reasons is not relevant until the third part of the inquiry, when the trial court determines whether the moving party has carried its burden of proving purposeful discrimination. Purkett v. Elem, 514 U.S. 765, 767-68 (1995).
c. 
The trial court determines whether the objecting party has established discrimination.  The trial court has the duty to determine whether the party objecting to the peremptory challenge has established purposeful discrimination. This finding turns largely on the court’s evaluation of the credibility of the justification offered for the peremptory challenge. A court must undertake “a sensitive inquiry into such circumstantial and direct evidence of intent as may be available.” Batson, 476 U.S. at 94. 
5. 
Timeliness of Batson Challenges.  “The case law is clear that a Batson objection must be made as soon as possible, and preferably before the jury is sworn.”  United States v. Contreras-Contreras, 83 F.3d 1103, 1104 (9th Cir.), cert. denied, 519 U.S. 903 (1996).  Since one of the remedies for a successful challenge might be to seat the struck juror, as a practical matter, the challenge needs to be made and heard before the panel members have left the courthouse.



6. 
Practical pointers for Batson challenges.

a.
Making out a prima facie case.  If you want to bring a Batson challenge, the following information will be helpful to have:

· Demonstrate numerical use of strikes in a discriminatory manner (e.g. used 2/3 strikes to remove only two African Americans).

· Point out that the other side struck jurors with the same race as your client.

· Use side-by-side comparisons of struck jurors with accepted jurors (e.g. point out that the only question answered by struck white juror was that he had prior jury experience, while two African American jurors who said they had prior jury experience were not struck).

· Factor in the number of cause challenges, especially if they tended to focus on one group.

· Point out disparate questioning during voir dire, including the number and types of questions aimed a particular group.

· End your challenge by asking that the other side provide race/gender neutral reasons for each challenged strike.  Once the other side has provided its neutral reason, the issue of whether you made out a prima facie case becomes moot.

b. 
Responding to a Batson challenge.  Some issues to consider to prepare for a Batson challenge to one of your strikes include:

· A mere denial of discriminatory intent does not meet the burden, nor does the attorney’s claim of a “gut feeling” about a juror.

· Although the step two burden is technically met by an explanation that is not plausible, you will enhance your chances of winning at step three if you offer a plausible explanation.

· Be prepared to offer distinguishing reasons for striking the juror that are not shared by jurors who were not struck (e.g. if you are going to say it was because the person had declared bankruptcy in the past, be sure that you did not accept a juror from another race/gender who had also declared bankruptcy).

· Take detailed notes of non-verbal cues such as body language or  facial expressions made in response to your questions, lack of attentiveness on the part of a particular juror, etc.  These behaviors may provide legitimate reasons for your strike, and you will need to be able to articulate what types of behavior you or members of your team observed.

· Point out the number of challenges that you directed at members of other groups; factor in the number of challenges for cause if they were directed at groups other than the group made the basis of the challenge.

c. 
Preparing for Batson challenges before jury selection occurs.  If you have the benefit of a jury questionnaire prior to trial, you can prepare a list of jurors in alphabetical order and reference answers from the questionnaires for each juror that would provide a neutral reason for striking that person.  You can have the questionnaires with the answer made the basis for your strike tabbed and highlighted for easy review by the court.  Additional neutral reasons can be added to the list based upon answers given during voir dire.

0
PAGE  

